
STATE OF CALIFORNIA 

BEFORE THE COMMISSION ON JUDICIAL PERFORMANCE 

INQUIRY CONCERNING A JUDGE 

No. 70 

NOTICE 
OF 

FORMAL PROCEEDINGS 

TO: JUDGE KENNETH L . KLOEPFER: 

IT APPEARING THAT s i n c e J a n u a r y 5 , 1981 and a t a l l 

t i m e s h e r e i n , you h a v e b e e n a j u d g e o f t h e S a n B e r n a r d i n o 

M u n i c i p a l C o u r t D i s t r i c t ; and 

P r e l i m i n a r y I n v e s t i g a t i o n h a v i n g b e e n made p u r s u a n t 

t o t h e p r o v i s i o n s of R u l e 904 o f t h e C a l i f o r n i a R u l e s of 

C o u r t c o n c e r n i n g c e n s u r e , r e m o v a l , r e t i r e m e n t or p r i v a t e 

a d m o n i s h m e n t o f j u d g e s , d u r i n g t h e c o u r s e o f w h i c h 

p r e l i m i n a r y i n v e s t i g a t i o n y o u w e r e a f f o r d e d a r e a s o n a b l e 

o p p o r t u n i t y t o p r e s e n t s u c h m a t t e r s a s y o u c h o s e , and t h i s 

C o m m i s s i o n a s a r e s u l t o f s a i d p r e l i m i n a r y i n v e s t i g a t i o n , 

h a v i n g c o n c l u d e d t h a t f o r m a l p r o c e e d i n g s t o i n q u i r e i n t o t h e 

c h a r g e s a g a i n s t y o u s h a l l be i n s t i t u t e d p u r s u a n t t o 

s e c t i o n 18 o f A r t i c l e VI of t h e C a l i f o r n i a C o n s t i t u t i o n a n d 

i n a c c o r d a n c e w i t h r u l e s 9 0 1 - 9 2 2 , C a l i f o r n i a R u l e s of C o u r t , 

NOW, THEREFORE, you a r e h e r e b y c h a r g e d w i t h w i l f u l 

m i s c o n d u c t i n o f f i c e and c o n d u c t p r e j u d i c i a l t o t h e 

a d m i n i s t r a t i o n of j u s t i c e t h a t b r i n g s t h e j u d i c i a l o f f i c e 
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i n t o d i s r e p u t e . The p a r t i c u l a r s of t h e c h a r g e s a r e a s 

f o l l o w s : 

COUNT ONE 

I t i s c h a r g e d t h a t you have a b d i c a t e d your j u d i c i a l 

r e p o n s i b i l i t y t o be p a t i e n t , d i g n i f i e d and c o u r t e o u s t o 

l i t i g a n t s , w i t n e s s e s , a t t o r n e y s and o t h e r s w i t h whom you 

have d e a l t i n your o f f i c i a l c a p a c i t y . Th i s b e h a v i o r i s 

e x e m p l i f i e d by , bu t n o t l i m i t e d t o , t h e f o l l o w i n g i n c i d e n t s ; 

(1) In 1981 you angr i ly berated court reporter 

Noemi Lucchesi because you f e l t she did not respond quickly 

enough to your request t ha t she appear in your courtroom to 

repor t the proceedings. Your behavior caused Ms. Lucchesi 

to become upset and to cry. 

(2) In February, 1982, at the conclusion of a 

prel iminary hearing in People v. Garza, et a l ■ , FWV 11446, 

you said to Deputy D i s t r i c t Attorney Robert Guzzino, "You 

guineas c a n ' t get anything r i g h t . " Mr. Guzzino was insul ted 

and upset by your remark. 

(3) In Ju ly , 1982, Deputy D i s t r i c t Attorney Tracy 

Bartel made her f i r s t appearance in your courtroom to take a 

d i spos i t ion agreed to by another deputy. When you asked her 

why that deputy had agreed to the d i spos i t i on , she said she 

did not know, but would ask the deputy. You then insul ted 

Ms. B a r t e l , t e l l i n g her in open court she was an 

embarrassment to the People of the State of Cal i fornia and 

2 . 



t h a t i t was f r i g h t e n i n g to t h i n k she r e p r e s e n t e d t h e i r 

i n t e r e s t s . Ms. B a r t e l was r e p o r t e d l y offended and upset by 

your remarks. 

(4) In approx imate ly J u l y , 1982, you i n s u l t e d 

Deputy D i s t r i c t A t to rney Michele E l i z a l d e , a f t e r she had 

agreed to a con t inuance t h a t you f e l t was wi thout 

j u s t i f i c a t i o n , by t e l l i n g her in open c o u r t t h a t i t was a 

shame t h a t the People of the S t a t e of C a l i f o r n i a had to be 

r e p r e s e n t e d by h e r . Ms. E l i z a l d e was r e p o r t e d l y offended 

and upset by your remarks . 

(5) In February of 1983 p r o tern cour t r e p o r t e r 

Kathy Taylor nee M i l l e r was r e p o r t i n g the t ak ing of a g u i l t y 

p l e a in your cour t room. When she asked the defendant to 

make her responses a u d i b l e , you a n g r i l y c a s t i g a t e d her for 

speaking wi thout p e r m i s s i o n . Th is caused Ms. Taylor to 

become very u p s e t . 

(6) Sometime dur ing the f i r s t s i x months of 1984, 

dur ing a p r e t r i a l c a l e n d a r , you a n g r i l y rebuked a female 

c r i m i n a l de fendan t , who was being r ep re sen ted ' by Deputy 

P u b l i c Defender Gary F e l l e r , for a t t empt ing to a s s i s t you in 

the p r o n u n c i a t i o n of her name. 

(7) In People v . Leona Ba rnes , TWV40472, on 

February 14, 1984, a t t o r n e y Joanne Nehmeh appeared before 

you with the defendant a f t e r ass ignment to your courtroom 

for t r i a l . Ms. Nehmeh renewed a motion for a cont inuance 

3. 



which had been denied in the master ca lendar c o u r t . In the 

course of d i s c u s s i n g the motion you p u b l i c l y demeaned 

Ms. Nehmeh, you opined t h a t she was a f r a i d to go to t r i a l , 

you remarked t h a t she was p s y c h o l o g i c a l l y not capab le of 

p u t t i n g on a t r i a l , and you ques t i oned her in a rude and 

de roga to ry manner about when and where she had done jury 

t r i a l s in the p a s t . 

(8) In People v . Dane Hus ted , MWV 95457, i n May of 

1984, you i n t e r r u p t e d the t e s t imony of defense w i tnes s 

Barbara Cooke, t o l d her not to say anything and r u d e l y 

informed her the " [ f ] i r s t r u l e i s you keep your mouth 

c l o s e d . " 

(9) On J u l y 27, 1984, in the p resence of a t t o r n e y 

Mar t in C e r v a n t e s , you sa id to t h e defendant a t s en tenc ing in 

a misdemeanor a s s a u l t c a s e , " I f I had a shotgun I ' d blow you 

away." You a l s o s a i d to t h i s de fendan t , "Guys l i k e you 

d o n ' t belong in s o c i e t y " or "Guys l i ke you d o n ' t belong on 

t h e s t r e e t . " 

(10) In Peop le v . Joseph Shepherd, MWV 88327, at a 

c o u r t t r i a l on August 13 and 14, 1984, you were rude , 

abus ive and h o s t i l e toward defense wi tness James Brad ley , 

and your r e f e r e n c e s at s e n t e n c i n g to the d e f e n d a n t ' s 

physique and p e r s o n a l i t y were rude and i n s u l t i n g . 

(11) In People v . Barbara Mind io la , FWV 15039, on 

September 1 1 , 1984, fo l lowing the defense a t t o r n e y ' s 

4. 



0 
objec t ion to an answer given by prosecut ion witness Andy 

T r i c i n e l l a , you directed Mr. T r i c i n e l l a in a threatening and 

in t imidat ing tone to "[k]eep your mouth shut ," and that 

" [ i ] f there is an object ion, i t i s directed to me. I am the 

judge here. You are not ." Mr. T r i c i n e l l a , who informed you 

t h a t he had never been in court before, was upset and 

embarrassed by your s ta tements . 

(12) In People v. Jaime Mendez, TW52205, on 

February 21, 1985, you were rude, insu l t ing and demeaning to 

the defendant, a Spanish-speaking person who had arrived in 

court l a t e for a p r e t r i a l hear ing. When you learned that 

his a t torney , the publ ic defender, had not yet had a chance 

to discuss the case with the defendant, and was requesting a 

continuance, you threatened the defendant with incarcera t ion . 

You asked him, through an i n t e r p r e t e r , whether he understood 

t h a t the only way you could guarantee tha t he would follow 

the procedures of the court was to put him in custody. When 

he fa i led to provide an answer, you remanded him to custody 

and said to his a t torney, "Either he does understand or he 

d o e s n ' t , and if he s i t s there and looks l ike a bump on a log 

and has no a b i l i t y to respond to me tha t he understands 

i n t e l l i g e n t l y what is being in t e rp re t ed to him in Spanish, I 

have no confidence that he wi l l follow the d i rec t ions of the 

cou r t , and therefore , I wi l l cage him, in e f fec t , in j a i l 

and bring him back . . . uh . . . manacled and he wi l l 
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appear when I order him to appea r . " Even tua l ly you g ran t ed 

the p u b l i c d e f e n d e r ' s r e q u e s t for a cont inuance and the 

defendant remained out of cus tody . 

(13) In People v . William Saxe, FWV16616, in 

October of 1985, you h a r s h l y c a s t i g a t e d the de fendan t for 

whisper ing to his a t t o r n e y dur ing c o u r t p r o c e e d i n g s . 

(14) I n P e o p l e v . Mary E l l e n A l v a r e z , MWV95310, on 

O c t o b e r 22 , 1 9 8 5 , you spoke t o t h e d e f e n d a n t i n a 

d i s c o u r t e o u s and s a r c a s t i c manner in t h e f o l l o w i n g e x c h a n g e : 

"JUDGE: T h i s s a y s y o u ' r e p o s s i b l y e l i g i b l e for 

t h e p u b l i c d e f e n d e r . Have you t r i e d t o 

r e t a i n an a t t o r n e y ? 

"DEFENDANT: I d o n ' t have no money to h i r e o n e . 

"JUDGE: ' D o n ' t have no money' i s a d o u b l e 

n e g a t i v e which I suppose means you do 

have money. Are you emp loyed?" 

COUNT TWO 

I t i s c h a r g e d t h a t you have a b d i c a t e d your j u d i c i a l 

r e s p o n s i b i l i t y t o e n s u r e t h e r i g h t s of d e f e n d a n t s i n 

c r i m i n a l c a s e s . T h i s a b u s e i s e x e m p l i f i e d by , bu t n o t 

l i m i t e d t o , t h e f o l l o w i n g i n c i d e n t s : 

(1) In P e o p l e v . David Dyer ( B e n d e r ) , TWV 5 1 2 1 9 , 

TWV 31854 , TWV 2 6 8 3 7 , TWV 2 2 8 4 9 , d e f e n d a n t came b e f o r e you 

on F e b r u a r y 8, 1 9 8 5 , for a r r a i g n m e n t on c r i m i n a l c h a r g e s and 

p r o b a t i o n v i o l a t i o n s . I n TWV 2 2 8 4 9 , d e f e n d a n t was c o n v i c t e d 
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of d r i v i n g under the i n f l u e n c e and placed on p r o b a t i o n in 

1980. The P u b l i c Defender r e p r e s e n t e d Mr. Dyer in TWV 22849. 

In TWV 26837, defendant was charged in 1980 with d r iv ing on 

a suspended l i c e n s e and d r i v i n g with an i nope rab l e brake 

l i g h t . The P u b l i c Defender was appointed but the case was 

not r e so lved p r i o r to February 19 85 because defendant f a i l e d 

to make his appea rances . In TWV 31854, defendant was 

charged in 1981 with d r i v i n g under the i n f l u e n c e , f a i l u r e to 

appear , and prov id ing f a l s e in format ion to a peace o f f i c e r . 

Defendant f a i l e d to appear a t a r ra ignment and counsel was 

not appo in ted . In TWV 51219, defendant was charged in 

November of 1984, with d r i v i n g under the i n f l u e n c e , d r i v i n g 

with a blood a lcoho l l e v e l of .10 or above, and d r i v i n g 

wi thout a l i c e n s e . Arra ignment took p l a c e on February 8, 

1985. 

When Mr. Dyer appeared before you on February 8, 

19 85, he informed you he wished to p lead g u i l t y because he 

was, " t r y i n g to clean up my r e c o r d . " You f a i l e d to n o t i f y 

counse l of the p roceed ings in TWV 22849 and TWV 26837 and 

you proceeded in the absence of counsel on those c a s e s . You 

f a i l e d to e l i c i t proper waivers i n both c a s e s and accepted 

g u i l t y p l e a s in TWV 26837 and an admiss ion of a p r o b a t i o n 

v i o l a t i o n in TWV 22849. Without the b e n e f i t of a 

p r e s e n t e n c e p r o b a t i o n r e p o r t and wi thout n o t i f y i n g c o u n s e l , 

on February 17, 198 5, you sen tenced defendant to 271 days in 

j a i l on t he se two c a s e s . 

7. 



In none of Mr. D y e r ' s c a se s did you appo in t counsel 

to r e p r e s e n t defendant or ask any a t t o r n e y to advise 

de fendan t . Defendant was not r e f e r r e d for a p re sen tence 

r e p o r t . You imposed a t o t a l of 1,171 days in cus tody . 

(2) In People v . Kenneth C l a r k , TWV52524, on 

February 2 1 , 1985, the de fendan t appeared wi thout his 

a t t o r n e y a t a misdemeanor p r e t r i a l confe rence . When the 

defendant t o l d you the name of h i s a t t o r n e y and sa id t h a t he 

had not spoken with the d i s t r i c t a t t o r n e y , you immediately 

remanded him to cus tody . When he p o l i t e l y asked i f he might 

say something, you r e p l i e d , "You may n o t . Have a s e a t in 

t h e j u ry box." 

(3) In People v . J u d i t h Pea r son , TWV 50431, on 

February 22, 1985, a s u p p r e s s i o n motion was scheduled in 

t h i s misdemeanor t r i a l . You i s sued a $5,000 bench warrant 

for Ms. Pearson even though c o u n s e l of record was p r e s e n t 

and au thor i zed to proceed in d e f e n d a n t ' s absence . 

(4) In People v . Donald Dow, TWV43606, on 

August 26, 1985 you ass igned t h i s case out for t r i a l to 

Judge E l l e n Brod ie . The d e f e n d a n t ' s a t t o r n e y , Hal Smith, 

informed you t h a t he in tended to f i l e an a f f i d a v i t of 

p r e j u d i c e a g a i n s t Judge Brodie and planned to o b t a i n a form 

a f f i d a v i t dur ing the r e c e s s . Upon your sugges t ion t h a t 

Mr. Smith make an o r a l motion, t h e a t t o r n e y was sworn and 

s t a t e d t h a t he be l i eved Judge Brodie was p re jud iced and 
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should be d i s q u a l i f i e d , c i t i n g Penal Code sect ion 170. You 

denied t h i s motion even though you knew what Mr. Smith had 

endeavored to accomplish for his c l i e n t . 

(5) In People v. Roger Park, FWV11636, on 

September 16, 1985, the defendant went to court in the 

morning for a confirmation of counsel hearing without his 

a t torney , J . Brendan O 'Ne i l l , who was engaged tha t morning 

in federal court . When the defendant discovered tha t his 

name did not appear on the court calendar, he was given a 

note by a court c le rk s t a t i n g tha t the c l e r k ' s off ice was 

unable to locate the case and advising him to contact the 

court again in a week to ten days. 

Meanwhile, Attorney O ' N e i l l ' s sec re ta ry contacted 

the cour t , learned tha t t h i s case was assigned to your court 

and was to ld that the j ud i c i a l secre ta ry would^ inform your 

c lerk t ha t Mr. O'Neill would appear in your court in the 

l a te morning, af ter his federal court appearance. 

Mr. O ' N e i l l ' s sec re ta ry also d i rec ted the defendant to wait 

for Mr. O'Neill in your courtroom. When Mr. O'Neill 

continued to be detained in federal court , his secre tary 

again advised the j ud i c i a l sec re ta ry of th i s fact and was 

to ld that the defendant and counsel could appear the 

following morning. However, you issued a bench warrant and 

for fe i ted the defendant ' s ba i l in the l a te afternoon of 

September 16, 19 85. 
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On the morning of September 17, 1985, the defendant 

and Mr. O'Neill appeared in your court . Although 

Mr. O'Neill explained what had occurred the previous day and 

re la ted that the defendant had been in court , you remanded 

the defendant to custody u n t i l the ba i l bond was reassumed. 

(6) in People v. John P a d i l l a , TWV39851, on 

December 6, 1985, the defendant appeared before you in 

pro per on a probation v io l a t i on matter . The matter had 

been continued seven times awaiting the outcome of a new 

dr iving under the influence case in the Rio Hondo Jud ic i a l 

D i s t r i c t of Los Angeles County which was the basis of the 

a l l e g a t i o n of probation v i o l a t i o n . When the defendant 

s ta ted tha t the Rio Hondo case was s t i l l pending, you agreed 

to one more continuance, but you ordered the prosecutor to 

obta in the pol ice repor ts in the Rio Hondo case and be 

prepared to prove the probat ion v io l a t ion on January 10, 

1986. 

Sometime pr io r to January 10 the prosecutor 

informed you that the Rio Hondo case was going to be 

dismissed because the prosecutor there could not e s t ab l i sh 

t ha t the defendant was the d r ive r of the car . You disputed 

the p rosecu to r ' s opinion t h a t the case was not strong enough 

and you d i rec ted tha t the probat ion v io la t ion hearing was to 

proceed. 
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On January 10, 1986, the defendant appeared without 

counsel and provided a copy of the docket in the Rio Hondo 

case showing that the case had been dismissed on January 6, 

1986, on motion of the d i s t r i c t a t torney . This dismissal 

notwithstanding, a probat ion v io la t ion hearing commenced. 

When you asked the defendant if he had any questions for 

the p rosecu t ion ' s wi tness , the defendant said he needed 

counsel , adding that he had been advised by his publ ic 

defender in the Rio Hondo case t h a t the probation v io la t ion 

matter would be disposed of when he to ld the court tha t the 

Rio Hondo case had been dismissed. The defendant had never 

waived his r ight to counsel . Without making any inquiry, 

you refused to honor the defendan t ' s repeated requests for 

counsel . You found the probat ion v io la t ion t r u e , remanded 

the defendant to custody, and then appointed the publ ic 

defender to appear with the defendant for sentencing. 

On January 17, 1986, you sentenced the defendant to 

180 days in county j a i l . On February 4, 1986, the publ ic 

defender f i led a writ of habeas corpus, a l leging tha t the 

defendant had been denied h i s r i gh t to counsel at the 

probation v io la t ion hear ing. On February 11 , 1986, the 

pub l ic defender f i led a not ice of appeal. Notwithstanding 

the f i l i ng of the not ice of appeal , and pursuant to 

s t i p u l a t i o n of counsel, you asser ted j u r i s d i c t i o n over th i s 

case, ordered the case reopened, ordered the defendant ' s 
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s e n t e n c e s e t a s i d e and o r d e r e d h im r e l e a s e d from c u s t o d y . 

On F e b r u a r y 1 4 , 1986 , t h e p u b l i c d e f e n d e r f i l e d an a f f i d a v i t 

of p r e j u d i c e a g a i n s t you . You d e n i e d t h e a f f i d a v i t of 

p r e j u d i c e and s e t a new p r o b a t i o n v i o l a t i o n h e a r i n g f o r 

March 7, 1 9 8 6 . F o l l o w i n g t h i s second h e a r i n g you a g a i n 

found t h e d e f e n d a n t i n v i o l a t i o n of p r o b a t i o n and s e n t e n c e d 

him t o 120 d a y s i n c o u n t y j a i l . 

COUNT THREE 

I t i s c h a r g e d t h a t you have abused your con tempt 

power and your powers t o i s s u e o r d e r s t o show c a u s e and 

bench w a r r a n t s . T h i s a b u s e i s e x e m p l i f i e d by , bu t n o t 

l i m i t e d t o , t h e f o l l o w i n g i n c i d e n t s : 

(1) I n P e o p l e v . J o h n Cameron , MWV74656, on 

J a n u a r y 28 , 1 9 8 1 , t h e a s s i g n e d d e p u t y d i s t r i c t a t t o r n e y was 

u n a b l e t o c o n t a c t a p r o s e c u t i o n w i t n e s s unde r subpoena i n , 

o r d e r t o a d v i s e him he was needed t o t e s t i f y a t t r i a l . The 

subpoenaed w i t n e s s , a M o n t c l a i r p o l i c e o f f i c e r , was on c a l l 

p u r s u a n t t o a we l l -known p o l i c y t h a t r e l e a s e d an o f f i c e r 

from h i s subpoena i f n o t c o n t a c t e d t h e morning of t h e 

s u b p o e n a d a t e . When t h e p r o s e c u t o r a d v i s e d you t h a t t h e 

P e o p l e were u n a b l e t o p r o c e e d s i n c e she had been u n a b l e t o 

c o n t a c t t h i s w i t n e s s i n t i m e t o e n s u r e h i s a p p e a r a n c e in 

c o u r t , you d i s m i s s e d t h e c a s e . You then i s s u e d an o r d e r 

d i r e c t i n g t h e p o l i c e o f f i c e r t o a p p e a r and show c a u s e why he 

s h o u l d n o t be h e l d i n con tempt for a l l e g e d l y d i s o b e y i n g t h e 
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d i s t r i c t a t t o r n e y ' s s u b p o e n a . You i n i t i a l l y t ook e v i d e n c e 

on t h e con tempt in t h e a b s e n c e of t h e o f f i c e r . When t h e 

p o l i c e o f f i c e r a p p e a r e d a t t h e h e a r i n g , you q u e s t i o n e d him 

i n t h e a b s e n c e of c o u n s e l and w i t h o u t i n f o r m i n g him of h i s 

p r i v i l e g e a g a i n s t s e l f - i n c r i m i n a t i o n . 

(2) In P e o p l e v . J o s e p h S h e p h e r d , MWV 88327 , on 

Augus t 1984, you found t h e d e f e n d a n t i n con tempt and 

s e n t e n c e d h im to s e r v e two days i n j a i l on t h e b a s i s of t h e 

f o l l o w i n g exchanges 

"DEFENDANT: Can I say s o m e t h i n g ? 

No, you may n o t , s i r . 

How come 

You a r e i n con tempt of c o u r t . I 

c i t e you f o r con tempt of c o u r t . I 

w i l l f i n e you a t t h e end of t h e s e 

p r o c e e d i n g s , s i r . 

B u t — 

Sir, you are again in contempt of 
court. I cite you again for contempt 
of court." 

You also threatened defense witness James Bradley with 
contempt, in the following exchange: 

"COURT: 
"DEFENDANT: 
"COURT: 

"DEFENDANT: 

"COURT: 
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"DEF. COUNSEL: D i d — d i d you a s k t h e s e c u r i t y guard 

t o l e a v e you a l o n e ? 

"WITNESS: More t h a n o n c e . 

"DEF. COUNSEL: And what d i d he do? 

"WITNESS: He d i d n ' t . He kep t i t u p . 

"DEF. COUNSEL: Kept up what? 

"WITNESS: A n t a g o n i z i n g u s . At t h a t t ime i t 

was m o s t l y J o e he was a n t a g o n i z i n g . 

"PROSECUTOR: O b j e c t i o n , t h e r e i s no q u e s t i o n 

p e n d i n g . 

"COURT: Wait until there is a question, sir 
again. 

"WITNESS: Okay. 
"COURT: You a r e d i r e c t e d o n l y t o t a l k when 

t h e r e i s a q u e s t i o n p u t t o you and 

o n l y t o answer t h a t q u e s t i o n and i f 

you v i o l a t e t h o s e p r o c e d u r e s t h e r e 

a r e p o s s i b l e s a n c t i o n s t h a t c o u l d be 

imposed a g a i n s t y o u . So l i s t e n 

c a r e f u l l y t o what he s a y s , t h i n k 

a b o u t wha t he s a y s , answer what he 

s a y s . Okay. Mr. M a s t e r s — " 

(3) I n P e o p l e v . M i n d i o l a , FWV 15039 , on 

Sep tember 1 1 , 19 84 , d u r i n g t h e c o u r s e of a p r e l i m i n a r y 

h e a r i n g , you t h r e a t e n e d p r o s e c u t i o n w i t n e s s -Andy T r i c i n e l l a 

w i t h c o n t e m p t i n t h e f o l l o w i n g e x c h a n g e : 
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"COURT: Mr. T r i c i n e l l a , when someone makes 

an o b j e c t i o n , t h e y a r e t a l k i n g to 

me, no t y o u . I f you i n t e r r u p t 

a g a i n , I would - -

"WITNESS: I have neve r been h e r e b e f o r e . 

"COURT: You can be p u n i s h e d w i t h a f i n e or 

j a i l . Keep your mouth s h u t . I t i s 

n o t d i r e c t e d t o you . I f t h e r e i s an 

o b j e c t i o n i t i s d i r e c t e d to me. I 

am t h e J u d g e h e r e . You a r e n o t . " 

(4) I n P e o p l e v . P a t r i c k O ' C o n n o r s , TWV" 4 9 0 4 3 , a 

d e f e n d a n t c h a r g e d w i t h d r i v i n g u n d e r t h e i n f l u e n c e and 

d r i v i n g on a s u s p e n d e d l i c e n s e , f a i l e d t o a p p e a r for 

a r r a i g n m e n t on Augus t 16 , 1984 . The d e f e n d a n t a l s o faced 

c h a r g e s of p r o b a t i o n v i o l a t i o n in c a s e s TWV 41220 , TWV 45179 

and TWV 4 5 3 7 9 , and h a d an uncomple t ed commitment on 

TWV 3 4 9 0 7 . On A u g u s t 30 , 1984 , a t t o r n e y Ruth B r o o k e r , an 

a s s o c i a t e of J o a n n e Nehmeh, a p p e a r e d b e f o r e you r e q u e s t i n g 

t h a t t h e new c a s e (TWV 4 9043) be c a l l e d up f o r a r r a i g n m e n t . 

You o r d e r e d t h a t t h e bench w a r r a n t s i n a l l of t h e c a s e s 

r e m a i n o u t s t a n d i n g and o r d e r e d Ms. B r o o k e r " t o b r i n g t h e 

d e f e n d a n t t o c o u r t f o r t h w i t h i f she l o c a t e s h i m . " 

The f o l l o w i n g d a y , a t t o r n e y s B r o o k e r and Nehmeh, 

a l o n g wi th a t t o r n e y Rona ld S t e v e n M i n t z a p p e a r e d b e f o r e 

Commiss ioner P a r r y . Commiss ioner P a r r y r e c a l l e d t h e bench 

w a r r a n t i n TWV 4 9 0 4 3 , g r a n t e d a d e f e n s e r e q u e s t t o 
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subs t i t u t e Mr. Mintz for Ms. Brooker, and accepted a 

dec la ra t ion of prejudice pursuant to Code of Civi l Procedure 

sect ion 170.6 as to you. 

On September 7, 1984, you ordered f i led in each of 

defendant 's cases a "Statement of Facts" se t t ing forth the 

h i s to ry of Mr. O'Connors' cases and containing a l l ega t ions 

tha t Commissioner Parry had not been made aware of the 

contents of your p r io r orders when a t torneys Brooker, Mintz, 

and Nehmeh appeared before him on August 31 , 1984. You also 

described c e r t a i n perceived defects in the„Code of Civi l 

Procedure sec t ion 170.6 a f f i dav i t f i led August 31. Along 

with the "Statement of F a c t s , " you issued an "Order for 

Appearance," d i r ec t i ng a t torneys Brooker, Mintz, and Nehmeh 

to appear before you on September 14, 1984, "to c l a r i fy for 

the court why the order for personal appearance of the 

defendant made on August 30, 1984, was not carr ied out , to 

explain to the court the bas is for the ac t ions they took and 

the represen ta t ions they made before Commissioner Thomas 

Parry on August 31 , 1984, and, if the defendant does not 

himself appear pursuant to the above order at the hearing on 

September 14, 1984, tha t they give reasonable explanation to 

the court as to his whereabouts and any j u s t i f i c a t i o n for 

his non-appearance." On September 13, 1984, the 

San Bernardino Superior Court granted a wri t f i led by 

Mr. Mintz s taying the September 14 hear ing. 
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On October 4, 1984, a t t o r n e y s Brooker , Nehmeh and 

Mintz appeared upon order by you in cases TW 41220, 45179 

and 45379 and were ques t ioned by you as to the whereabouts 

of t h e de fendan t , t h e p roper counse l for the defendant in 

these c a s e s , and the r e p r e s e n t a t i o n s they had made to 

Commissioner Thomas P a r r y concern ing your August 30, 19 84 

o r d e r s in t h e s e cases when they appeared before the 

commissioner on August 3 1 , 1984. The a t t o r n e y s were a t no 

t ime n o t i f i e d t h a t you were c o n s i d e r i n g i n s t i t u t i n g contempt 

p r o c e e d i n g s . 

(5) On Janua ry 8, 1985, Lynn Cotterman was in your 

depar tment as a s p e c t a t o r . Her b r o t h e r , Glenn Barber , was 

scheduled for a p r e l i m i n a r y h e a r i n g in People v . B a r b e r , 

FWV 15446. During s e n t e n c i n g on an un re l a t ed c a s e , 

Ms. Cotterman t r i p p e d over her s o n ' s f ee t when she stood up 

to leave the cour t room, her knee s t ruck a bench and she 

u t t e r e d a one-word e x p l e t i v e . You c i t e d her for contempt, 

ordered her held in cus tody , and s h o r t l y t h e r e a f t e r heard 

her e x p l a n a t i o n and apology. You then found her in contempt 

and ordered her to se rve s i x hours in j a i l . Af ter her 

b r o t h e r ' s p u b l i c defender i n t e r c e d e d , you r e l e a s e d her with 

four to four and one -ha l f hours of the sen tence d e l e t e d . 

(6) In People v . L o r i Day, MWV 94427, the 

defendant was a r r e s t e d on misdemeanor charges on August 3, 

1985, and a r r a i g n e d in custody before you on August 7, 1985. 
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A n o t a t i o n was made on t h e docket t h a t she was not e l i g i b l e 

for 10% b a i l . However, she was r e l ea sed by the s h e r i f f ' s 

depar tment upon the p o s t i n g of 10% b a i l on August 17, 1985. 

The b a i l was posted in the name of the de fendan t , who s igned 

for i t . This was in accordance with l o c a l po l i cy r e q u i r i n g 

t h a t 10% b a i l be pos ted on ly in t h e name of the de fendan t . 

A r e c e i p t for the amount pos ted was given to one Steven 

Follman, who a p p a r e n t l y had provided the funds but was not 

o the rwise p a r t of t h e p roceed ings and d id not agree t h a t the 

money could be used to pay any f i n e imposed on the 

de fendan t . 

On September 3, 1985, when the defendant f a i l e d to 

appear , you i s sued ah order to show cause d i r e c t i n g 

Mr. Follman to appear and show cause why he should not be 

r e q u i r e d to pos t t he ba l ance of the b a i l . Mr. Follman was 

s e n t a l e t t e r n o t i f y i n g him t h a t a hea r ing was s e t for 

September 16, 1985. When Mr. Follman did not appear on t h a t 

d a t e , you i s sued a $1,000 bench war ran t for h is a r r e s t . 

(7) In People v . Wil l iam Saxe , FWV16616, in 

October of 1985, you t h r e a t e n e d the defendant wi th contempt 

and j a i l for whisper ing to h i s a t t o r n e y . 

(8) In People v . Linda S t e e d , TWV55489, on 

November 25, 1985, Paul Abram, t h e d e f e n d a n t ' s a t t o r n e y , 

f i l e d a w r i t of mandate (Linda Steed v . Municipal Court of 

San Be rna rd ino , Case No. OCV3 7062) to review your d e n i a l of 
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a mot ion t o s t r i k e a p r i o r c o n v i c t i o n . A p e r e m p t o r y w r i t was 

i s s u e d which s e t an a p p e a r a n c e d a t e of November 26 , 1985 . 

Th i s was a l s o t h e d a t e s e t for t r i a l b e f o r e you i n t h e 

c r i m i n a l c a s e . On t h e a f t e r n o o n of November 2 5 , you 

t e l e p h o n e d Mr. A b r a m ' s o f f i c e and informed h i s s e c r e t a r y 

t h a t you took t h e w r i t as a p e r s o n a l a f f r o n t , t h a t you were 

n o t g o i n g to s t a n d fo r i t and t h a t you would h o l d him in 

con tempt i f he d i d n o t a p p e a r in your c o u r t t h e f o l l o w i n g 

morning ready f o r t r i a l . 

COUNT FOUR 

I t i s c h a r g e d t h a t you have a b d i c a t e d your j u d i c i a l 

r e s p o n s i b i l i t y t o remain an o b j e c t i v e , i m p a r t i a l a r b i t e r and 

have a c t e d beyond your j u d i c i a l a u t h o r i t y on t h e b a s i s of 

unseemly p e r s o n a l i n v o l v e m e n t i n m a t t e r s b e f o r e you . T h i s 

c o n d u c t i s e x e m p l i f i e d by , b u t n o t l i m i t e d t o , t h e f o l l o w i n g 

i n c i d e n t s : 

(1) I n P e o p l e v . D a n i e l G i e l l a , FWV 11433 , on 

May 7, 1 9 8 1 , t h e p r o s e c u t i o n moved fo r d i s m i s s a l a f t e r you 

g r a n t e d a d e f e n s e mo t ion t o s u p p r e s s e v i d e n c e which l e d t h e 

p r o s e c u t o r t o have a good f a i t h b e l i e f t h a t t h e c h a r g e s 

c o u l d n o t be p r o v e n . You r e f u s e d to d i s m i s s t h e c a s e , 

i n f o r m i n g c o u n s e l t h a t t h e r e was s t i l l p l e n t y of e v i d e n c e 

a v a i l a b l e f o r t h e t r i a l t o c o n t i n u e and t h a t you had no 
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doubt the defendant was g u i l t y . Thereafter , you fa i led to 

d isqual i fy yourself from the case. When the prosecutor and 

defense counsel asked for a court repor ter to make a record 

on a renewed motion to dismiss , you refused the reques t . A 

defense motion for a repor te r to make a record of the 

proceedings was also denied. When the prosecutor continued 

to make motions to continue and/or dismiss you told him, "If 

you don ' t s top th i s nonsense, I ' l l find you in contempt." 

The following Monday, May 1 1 , 1981, you granted the Peop le ' s 

renewed motion to dismiss . 

(2) On Apri l 13, 1983, in People v. Carol Bowman, 

FWV 13446, Deputy D i s t r i c t Attorney Charles Blackwell was 

called away from a misdemeanor embezzlement jury t r i a l he 

had begun when his father f e l l i l l . Deputy D i s t r i c t 

Attorney Michael Martinez subs t i t u t ed in and requested a 

continuance. The defense did not objec t . After inquir ing 

of the jury, you refused to grant the continuance. The 

d i s t r i c t a t t o r n e y ' s off ice sought and obtained a wri t of 

mandate, d i rec t ing you to vacate your order denying the 

continuance and ordering a stay pending hearing on an order 

to show cause, se t for Apri l 18, 1983, at 8:30 a.m. You 

failed to comply with the wr i t and ordered a continuance to 

the next morning, Apr i l 14, 1983. In the morning a. second 

wri t was fi led commanding you to stay a l l further 

proceedings and prohib i t ing you from conducting any 
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p r o c e e d i n g s . You excused the ju ry u n t i l A p r i l 18, and 

ordered the p a r t i e s i n t o chambers in d e r o g a t i o n of the s t ay 

o r d e r . The case was d i smissed t h a t day on s t i p u l a t i o n from 

the defense t h a t j eopardy not a t t a c h . You were abusive to 

Mr. Mart inez in f r o n t of t h e ju ry and angr i ly , ques t ioned 

former Chief Deputy D i s t r i c t At to rney Arthur McKinster as to 

why he had sought t h e w r i t from Super ior Court Judge C h a r l e s 

B ie r schbach . 

(3) In Peop le v . Fred M a r s h a l l , FWV 14087, on 

June 5, 1984, at t h e conc lu s ion of the p r e l i m i n a r y hea r ing 

you s t a t e d your op in ion t h a t t he defendant was " f r a u d u l e n t , 

a l i a r , and d e c e i t f u l . " You i n c r e a s e d b a i l from $13,000 t o 

$150,000; you ordered defendant to pay $1,500 in a t t o r n e y 

fees even though you were not the t r i a l cour t and c r i m i n a l 

p roceed ings were not y e t completed; and, you ordered the 

money to be taken from the pos ted b a i l , d e sp i t e the fac t you 

were t o l d d e f e n d a n t ' s grandmother and f a t h e r pos ted the b a i l 

and did not a u t h o r i z e the b a i l to be used for t h a t pu rpose . 

When defense counse l informed you t h a t the b a i l came from 

d e f e n d a n t ' s grandmother , you responded by saying d e f e n d a n t ' s 

grandmother was, "Perhaps ano the r v i c t i m of—." 

(4) In People v . Joseph Shepherd, MWV 88327, at a 

c o u r t t r i a l on August 13 and 14, 1984, you were openly 

h o s t i l e toward t h e d e f e n s e . You c r i t i c i z e d and c h a s t i s e d 

t h e d e f e n d a n t ' s w i t n e s s , James Brad ley , made i t c l e a r dur ing 

your own c r o s s - e x a m i n a t i o n of the wi tness t h a t you 
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disbel ieved him, and inappropr ia te ly threatened the witness 

with sanct ions . You acted in an int imidating manner toward 

defense counsel . You were personal ly abusive and insu l t ing 

to defendant. Defendant 's convict ion was reversed by the 

Appellate Department of the San Bernardino Superior Court, 

Case No. Cr. A. 1390, in an opinion f i led March 18, 1985, on 

the ground that you "displayed an animosity toward the 

Appellant which resu l ted in the denial of even the semblance 

of a fa i r t r i a l . " 

(5) In People v. Linda Steed, TWV55489, on 

November 8, 1985 the defendant, represented by at torney 

Paul Abram, moved to s t r i k e a prior convict ion. This motion 

was not opposed by the deputy d i s t r i c t a t to rney . You denied 

the motion and se t the case for jury t r i a l on November 26, 

1985. The defense moved to continue the t r i a l date in order 

to seek p r e t r i a l review of your rul ing on the motion. You 

denied th i s motion as wel l . Attorney Abram then fi led a 

p e t i t i o n for writ of mandate (Linda Steed v. Municipal Court 

of San Bernardino, Case No. OCV37062) to review your denial 

of the motion to s t r i k e the pr ior convict ion. On 

November 25, 1985 San Bernardino Superior Court Judge 

William P i t t Hyde issued an a l t e r n a t i v e writ d i rec t ing you 

to se t aside your order denying the motion to s t r i k e the 

prior or show cause why th i s should not be done, and issued 

a peremptory writ d i r ec t ing you to vacate the t r i a l date . 
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The p e r e m p t o r y w r i t s e t an a p p e a r a n c e d a t e of November 26 , 

1 9 8 5 . 

On November 25 , 1 9 8 5 , you had a c o n v e r s a t i o n w i t h 

Judge Hyde a b o u t t h e w r i t . You a l s o t e l e p h o n e d Mr. A b r a m ' s 

o f f i c e t h a t day and in formed h i s s e c r e t a r y t h a t you took t h e 

w r i t as a p e r s o n a l a f f r o n t , t h a t you were no t g o i n g t o s t a n d 

f o r i t and t h a t Mr. Abram had b e t t e r be in c o u r t t h e nex t 

morn ing ready for t r i a l or he would be h e l d i n c o n t e m p t . 

Mr. A b r a m ' s s e c r e t a r y was u p s e t by your demeanor . You then 

spoke w i t h Mr. Abram who in formed you he would a p p e a r b e f o r e 

J u d g e Hyde for t h e w r i t h e a r i n g t h e nex t m o r n i n g . 

At t h e h e a r i n g t h e nex t morning Judge Hyde d e n i e d 

t h e w r i t . You then a g r e e d t o a c o n t i n u a n c e of t h e t r i a l . 

The c a s e m i s t r i e d t w i c e b e f o r e o t h e r m u n i c i p a l c o u r t j u d g e s , 

o n e of whom i n v i t e d t h e d e f e n s e a t t o r n e y to renew t h e m o t i o n 

t o s t r i k e t h e p r i o r and t h e n g r a n t e d t h a t m o t i o n . 

COUNT FIVE 

I t i s c h a r g e d t h a t you h a v e abused your power in 

making f e e o r d e r s . T h i s a b u s e i s e x e m p l i f i e d by , b u t n o t 

l i m i t e d t o , t h e f o l l o w i n g i n c i d e n t s : 

(1) I n P e o p l e v . R i c h a r d B l a c k , TWV 4 4 1 1 4 , on 

F e b r u a r y 24, 1984, you imposed a t t o r n e y f e e s of $ 2 , 0 0 0 

w i t h o u t r e g a r d t o t h e c o s t of t h e s e r v i c e s r e n d e r e d , w i t h o u t 
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regard to de fendan t ' s a b i l i t y to pay, wi thout n o t i f y i n g 

defendant of h i s r i g h t to a h e a r i n g , wi thout n o t i f y i n g him 

of the r i g h t s he might a s s e r t a t such a h e a r i n g , and wi thout 

n o t i f y i n g him of h i s r i g h t to p e t i t i o n t h e cour t to modify 

or vaca te i t s judgment. You t o l d Deputy P u b l i c Defender 

William Corne l l h i s c l i e n t would no t need h i s ca r for t h r e e 

y e a r s and could s e l l h i s ca r to pay the f e e s . When you 

reduced the fee o rde r to $750 a t defense c o u n s e l ' s r e q u e s t 

on A p r i l 27, 1984, you imposed t h a t f igu re wi thou t regard to 

d e f e n d a n t ' s a b i l i t y to pay and you f a i l e d to inform 

defendant of h i s r i g h t to seek a m o d i f i c a t i o n . 

(2) In People v . Fred M a r s h a l l , FWV 14087, at the 

c l o s e of the p r e l i m i n a r y h e a r i n g on June 5, 1984, you he ld a 

"hea r ing" in which you a s s e s s e d a t t o r n e y fees of $1,500 and 

ordered the money taken out of p r e v i o u s l y pos ted b a i l . Your 

o rder was made wi thou t regard to the a c t u a l cos t of 

s e r v i c e s , wi thout regard to d e f e n d a n t ' s a b i l i t y to pay , 

wi thout n o t i f y i n g defendant of h is r i g h t to a n o t i c e d 

h e a r i n g , wi thout n o t i f y i n g him of the r i g h t s he might a s s e r t 

a t the h e a r i n g , and wi thout n o t i f y i n g him of h i s r i g h t to 

p e t i t i o n t h e cour t to modify or vaca te i t s judgment. 

(3) In People v . Richard Waring, TWV 51265, on 

January 8, 1985, you imposed a t t o r n e y fees of $50 wi thou t 

regard to t h e d e f e n d a n t ' s a b i l i t y to pay, wi thout n o t i f y i n g 
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defendant of his right to a hearing, the rights he might 

assert at such hearing, or his right to pet i t ion the court 

to modify or vacate i t s judgment. 

(4) In People v. Lino Martinez, MWV 90172, on 

January 8, 198 5, you imposed attorney fees of $50 without 

regard to defendant's ab i l i ty to pay, without notifying 

defendant of his right to a hearing, the rights he might 

assert at such hearing, or his right to pe t i t ion the court 

to modify or vacate i t s judgment* 

(5) In People v. Thomas Lee Ray, MWV 90905, on 

January 8, 1985, you imposed attorney fees of $50 without 

regard to defendant's ab i l i t y to pay, without notifying 

defendant of his right to a hearing, the r ights he might 

assert at such hearing, or his right to pe t i t ion the court 

to modify or vacate i t s judgment. 

(6) I n People v. Donna Ogle, TWV 50910, on 

January 8, 1985, you imposed attorney fees of $75 without 

regard to defendant's ab i l i ty to pay, without notifying 

defendant of her right to a hearing, the rights she might 

assert at such hearing, or her right to pet i t ion the court 

to modify or vacate i t s judgment. 

25 . 



(7) In People v . Rosanne Brockbank, TWV 52524, on 

February 21 , 1985, you imposed a t t o r n e y fees of $30 wi thou t 

regard to d e f e n d a n t ' s a b i l i t y to pay, wi thout n o t i f y i n g 

defendant of her r i g h t to a h e a r i n g , t he r i g h t s she might 

a s s e r t a t such h e a r i n g , or her r i g h t to p e t i t i o n t h e cour t 

to modify or vaca te i t s judgment . 

(8) In People v . Richard Brown, MWV 88030, on 

February 21 , 1985, you imposed a t t o r n e y fees of $75 wi thou t 

regard to d e f e n d a n t ' s a b i l i t y t o pay, wi thout n o t i f y i n g 

defendant of h i s r i g h t to a h e a r i n g , the r i g h t s he might 

a s s e r t a t such h e a r i n g , or h i s r i g h t to p e t i t i o n t h e c o u r t 

to modify or vaca te i t s judgment . 

(9) In Peop le v . Wade M i l l e r , MWV 91230, on 

March 26, 1985, you imposed a t t o r n e y fees of $30 wi thou t 

regard to d e f e n d a n t ' s a b i l i t y to pay, wi thout n o t i f y i n g 

defendant of h i s r i g h t to a h e a r i n g , t he r i g h t s he might 

a s s e r t a t such h e a r i n g , or h i s r i g h t to p e t i t i o n t h e cour t 

to modify or vaca te i t s judgment . 

(10) In People v . Tommy Lopez, TWV 52876, on 

A p r i l 4, 1985, you found the value of a t t o r n e y s e r v i c e s 

rendered in t h a t case to be $150 wi thout regard to t h e 

a c t u a l cos t of s e r v i c e s r e n d e r e d . The s e r v i c e s rendered in 

26 . 



t h i s c a s e were e q u i v a l e n t t o t h o s e r e n d e r e d in P e o p l e v . 

W a r i n g , TW 51265 ( $ 5 0 ) , P e o p l e v . Ray_, MWV 90905 ( $ 5 0 ) , 

P e o p l e v . M a r t i n e z , MWV 90172 ( $ 5 0 ) , and P e o p l e v . M i l l e r , 

MWV 91230 ( $ 3 0 ) , and t h e s e r v i c e s r e n d e r e d were l e s s 

e x t e n s i v e t h a n t h o s e r e n d e r e d i n P e o p l e v . O g l e , TWV 50910 

( $ 7 5 ) . 

I t i s a s s e r t e d t h a t your c o n d u c t as c h a r g e d in t h i s 

and in each of t h e p r e c e d i n g c o u n t s c o n s t i t u t e s w i l f u l 

m i s c o n d u c t i n o f f i c e and c o n d u c t p r e j u d i c i a l t o t h e 

a d m i n i s t r a t i o n of j u s t i c e which b r i n g s t h e j u d i c i a l o f f i c e 

i n t o d i s r e p u t e w i t h i n t h e meaning of s u b d i v i s i o n (c) of 

s e c t i o n 1 8 , a r t i c l e V I , C a l i f o r n i a C o n s t i t u t i o n . 

You have t h e r i g h t to f i l e a w r i t t e n answer to t h e 

c h a r g e s a g a i n s t you w i t h i n f i f t e e n (15) d a y s a f t e r s e r v i c e 

of t h i s n o t i c e upon you w i t h t h e Commission on J u d i c i a l 

P e r f o r m a n c e , Fox P l a z a , S u i t e 304 , 1390 Marke t S t r e e t , 

San F r a n c i s c o , C a l i f o r n i a 94102 . Such answer must be 

v e r i f i e d , must confo rm i n s t y l e t o s u b d i v i s i o n (c) o f 

Rule 15 of t h e R u l e s of C o u r t , and must c o n s i s t of an 

o r i g i n a l and e l e v e n (11) l e g i b l e c o p i e s . 

BY ORDER OF THE COMMISSION ON JUDICIAL PERFORMANCE. 

DATED: Aox/fz/fS 

d--" s Chair person 

2 7 . 


